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The complications which arise from the introduction of third
person, affect fundamental principles of private law relating to self-
determination.
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W. Miiller-Freienfels Die Vertretung Beim Rechtsgeshdft (1955) 104 1

Miiller-Frefenfels “Legal Relations in the Law of Agency; Power of Agency and 2
Commercial Certainty” 13 Am. J. Camp. L. (1964) 193

Powell The Law of Agency (2nd ed., 1960) 149; “It may be a very pleasant ,»wn% ,ix7 3
jurisprudential exercise to try to force all these different possibilities into the Procrustean
bed of a theory of contract, or indeed of any other general legal theory. Nevertheless the
blunt fact is that the law of agency has been developed in order to meet essential needs of
JDbusiness conveneince”
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...|plractical neccessity cannot be accepted as a juristic basis. Legal
technique consists in creating particular concepts for the holding of
the complex circumstances of life.

TIwnnn JubWRY P RY 2wn MW 0w YW aResIn v nae
DI 2NYY NP NPYR TIINDR PMIvNBi AP D3 KPR ,LDYMIT NPIRND
DO2RAT MR 3XPA DNNDRD WORT PR LCTIRD WPID IY RN PINND
DHPHI 3P BT TN 9ava PN nra omwy ars WY ovaipnn ovnoni
TWRY PN PTTOY PRI 001 BIRW ,DOWIN DIN0R DYI%n K1Y DMy
W 7R DWIN Dva3nY DINI SDOWD 107D [N BYY WK BMInY 1% vy XY
23 MY I N PN MIYERRI LDUPA PR YW IR ypiy mup? iy
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"I DD L3
naPnR AYWR A DPUDWYRR MWD B X Mmbwn nnnb Yaipen Naoan
MYIPHD KT MYWN YW INNID 1T 1Y 1Y, ANWR KD T 1R Iom
Qui mandat, ipse facisse X Qui facit per alium facit per se :’nywn Yw

Montrose “The Basis of the Power of an Agent in Cases of Actual and Apparent X3 4
.Authority” 16 Can. B. Rev. (1938) 757, 778

O.W. Holmes The Common Law 180-183 (Belknap Press, 1963) (1881); Holmes X1 §
SAgency” 4 Harv, L. Rev. 345, 347 n. 1 (1891)
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.of Jewish Law (Vol. 2, 1936) 141
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Seavey Studies in Agency (1949) 65 et seq. K7 9

“The maxim gui facit per alium facir per se read :773 *BY (4 797 D) oD X1 10
without any qualifications is obviously a fiction. Seavey treats it as such, but while Cook
speaks of the fiction of the identity of principal and agent he considered that that maxim
is not necessarily fictious, for, he says that ‘in 1304 the maxim meant just what it said". If

.50 the maxim can only be regarded as a tribute to medieval witcheraft”
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It is fundamental in the law of contract that a person is bound not
by his real but by his manifested intention. One may manifest his

“The maxim qui facit per alium facit per se merely : 773 'BY (4 191 Y% MonR XY 11
states the legal rule that if A agrees with T, relations between P and T resuit just as if P
.has personally agreed with T. It does not explain or justify the rule”
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Cook “Agency by Estoppel” 5 Colum. L. Rev. (1905) 36; Cock “Agency by nR1 14
.Estoppel: A Reply” 6 Colum. L. Rev. (1906) 34
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intention not only by his own word or acts but also through the
words or acts of another called in law an agent. In the latter case,
the complete expression of the intention is left to the agent: he is
often given a discretion to fix the terms of the offer but when he
does fix them, in law the manifestation is of the intention of the
principal... Let us never forget that our law of agency does not say
that the agent makes a contract and by some process of transfer
the rights and duties thus executed are transfered to the principal:
but that on the other hand it does regard the contract as made by
the principal through the agent, the agent being treated only as a
medium of transaction. It is the mind of the principal which meets
the mind of the third party, just as much where the medium of
conversation is an agent, or where for example it is a letter.

1371 0% mbwn Yw s v Ten Y pr LS awm Yy pmpran
DRI T M PR MNP RYY 2w ,AWE YW 3y e iz v wehen
SWYT AW v W anwn SR N3 Py mbwa .MREni NN
nehaR LonT DR mIYRR YW pr aw v ab e Tyt omyy
oy2 DUwp ot e Yy L Tatwn e e wo enveney pean om
MY KYR y0n NN S ennRa Mz kY ,ann phay? D annn amaen
DR 7°Nit? 2WPan AR DR 77 9207 MVINRI .PIN "DPD uhanan M — nxmn
YR NAWT RN TR MXn mnvhw pha ovpna Y pa XY annn nn
YW YW PXY NYAR 1Y DIEN Mnthwn ona ovpnit 9avh o kYR ,mven

J148 0% ,3 90 YY) MIRD 1757 pY (4 7Y YU une R 16
“It is merely playing with words to say that the act : 774 ‘0¥ (4 91 %) UM ARy 17
of the agent manifests the principal’s intention. It is true that the principal intends to
make an offer, and that when the agent dees so he acts in accordance with the principal’s
intention. But the actual offer was never conceived by the principal, he never has a
specific intention as to that: the agent’s state of mind is not a psychological development
of the principal’s mind. The offer is not even a manifestation of the principal’s intention
that the agent should made an offer. The law rejects the view that the mere fact that the

.agent purports to be authorized is evidence that he was authorzed”
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The conduct of the principal consists in agreeing with the agent,
and his intention is fully manifested by the grant of authority to the
agent. The conduct of the agent is not that of the principal; it
manifests his state of mind alone. The specific offer made by the
agent is a product of his mind alone. It cannot be regarded as in
any way a product of the principal’s mind; the grant of discretion
to the agent shows that the principal had no specific offer in his
mind.
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Restatement, Second, Agency, §8, p. 30. See D3 7RY .83 Y (9 MR P¥Y) 20 Ry
comment on p. 32: “Apparent authority is based upon the principle which has led to the
objective theory of contracts... when one tells a third person that another is authorized
to make a contract with the third person, the principal immediately becomes a
contracting party”. See also Restatement, Second, Agency, Appendix, Vol. 3, p. 42
"When a person has made a representation that another is authorized to enter into a
particular transaction with a third person and with knowledge of this representation the
third person enters into the relation, the situation is precisely the same as if the principal
.had manifested to the third person that he was willing to become a party”
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...we are now dealing with two different contracts, one between A
and T, and the other between P and T, the peculiarity however
being that the A-T contract in most cases (yet not always)
disappears in favour of the designated contract between P and T.
This special feature, moreover, at once suggests a theory of
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W TR L PORNT VTR0 PR W IDwN ST Stoljar The Law of Agency (1961) 32 iRy 21
JH. Thél 1 Handelsrecht (6th Aufl., 1879) 233 Swn’ ,nx1 .1977 NRA2 07873 oM2ann
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transmissible contracts or tranmissible contract-interests, a theory
that explains or overcomes the hiatus in the law of agency between
the formation of a contract as between one set of persons (A and
T) and the transfer of the incidents to another set (P and T).
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"3 Dowrick

a reproduction of the power posseessed by the [principal] to alter
his own legal position .... the power confered by the law on the
agent is a facsimilie of the principal’s own power.
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G.H.L. Fridman The Law of Agency 36 (6th ed., D3 787 ,YT70 2w e pmpra? 23
1990): *““This is not only difficult to grasp conceptually, it is also misleading as a guide to
the rationale of the various types of agency relationship that can arise, and inaccurate as
a description of what the law is doing when it recognises the existence and effects of an
agency relationship”. See also Milller-Freienfels Book Review 12 Am. J. Comp. L.
J(1963) 272, 278

Dowrick D3 NNY .17 ‘0¥ (23 i Y% 107D 1777 ‘09 (4 Tvn Yo%) mone i 24
“The Relationship of Principal and Agent” 17 Mod. L. Rev. (1954) 24, 37
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Mincher Kommentar Biirgerfiches D3 787 183 'a¥ {1 10 Yb) obarmo-bm wn 27
.Gesetzbuch, Aligemeiner Teil 1257 (2 Auf., 1984)

W. Miiller-Freienfels Stellvertretungsregelungen in Einheit und Vierflalt (1982) 307: 187 28
“Through the grant of authority the agent is initiated into the principale’s sphere of
.private autonomy”’

307 'ny (28 7R YwY) ovamomn Ry 29

K. Larenz Alligemeiner Teil des Deutschen Biirgerlichen Rechtz (6 Aufl,, 1983) 606; W. 30
Flume Allgemeiner Teil des Biirgerfichen Rechts (4 Aufl.) 859
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Appointment of an agent by the principal and the actions of that
for the principal form a composite legal unity. This systematic
unity is similar to that of offer and acceptance, which combine to
effectuate the formation of a contract. The grant of authority and
the making of an offer constitute a legal transuction which is an
exercise of the will of the author, and both are self-created
reductions in or inroads on the author’s legal position... the
activity of the agent in the place and instead of the principal
constitutes the final step in the principal’s private lawmaking.
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Instead of announcing single solutions, the type of transaction and
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the corresponding ratio legis should be considered in evaluating the
participation of the principal.
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