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Everyone has the following fundamental freedoms:

(a) freedom of conscience and religion;

(b) freedom of thought, opinion and expression, including freedom of the
press and other media of communication;

(c) freedom of peaceful assembly; and
(d) freedom of association.

Y21 — P75 172 ¥1DY NPNPINT NP1 19190 — NIIDTR YW 7P0om i DIRGT
:NYAIP (1 7°Y0) 37 IPOD .N*PY7 792377 NPODN

The Canadian Charter of Rights and Freedoms

guarantees the rights and freedoms set out in it subject only to such
reasonable limits prescribed by law as can be demonstrably justifiedina
free and democratic society.
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Theonusof providing that alimit on aright or freedom guaranteed by the
Charter isreasonable and demonstrably justified in afree and democratic
society rests upon the party seeking to uphold the limitation. It is clear
from the text of S1 that limits on the rights and freedoms enumerated in

.R.v. Oakes[1986] 1 S.C.R. 10387 45
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the Charter are exceptionsto their general guarantee. The presumptionis
that the rights and freedoms are guarantied unless the party invoking S1
can bring itself within the exceptional criteria which justify their being
limited. Thisisfurther substantiated by the use of theword ‘demonstrably’
which clearly indicates that the onus of justification is on the party
seeking to limit.
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[T]he party seeking to uphold the limit as reasonable must adduce any
evidence required to make out the argument.
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(1) Therightsin the Bill of Rights may belimited only in terms of law of
general application to the extent that the limitation is reasonable and
justifiable in an open and democratic society based on human dignity,
quality and freedom, taking into account al relevant factors, including—

(a) the nature of the right;

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and
(e) lessrestrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other provision of the
Constitution, no law may limit any right entrenched in the Bill of Rights.
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[t is for the legislature, or the party relying on the legidation, to
establish this justification, and not for the party challenging it to show
that it was not justified.

VDWNT N°2 Y7377 IR0 AMIRY .(199371) N*INTA APINT °d ¥ pOBI T T pod
53:(1996) N*53071 IR D 7Y *NPINT

Itisalso nolonger doubted that, once alimitation has been found to exist,
the burden of justification under S 36(1) rests on the party asserting that
the limitation is saved by the application of the provisions of the section.

.S. v. Mahwanyane, 1995 (3) SA 3911R1 52
.Moisev. Transitiona Local Council of Grester Germiston 2001 (4) SA 49181 53
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The weighing-up exerciseis ultimately concerned with the proportional
assessment of competing interests but, to the extent that justification rests
on factual and / or policy Considerations, the party contending for
justification must put such material before the Court.
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Where the right is not absolute but is subject to exceptions, it is for the
respondent to show that there is ajustification for a primafacie breach.
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Thetruthisthat thereis not and cannot be any one general solvent for al
cases. It is merely aquestion of policy and fairness based on experience
in the different situations.
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Andrew S. Butler, A Presumption of Statutory Conformity with the Charter, 19 X3 64
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[this] Court[...] should not [...] interpret legislation that is open to more
than oneinterpretation so asto makeit inconsi stence with the Charter and
hence of no force or effect.
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In Charter cases, the constitutional contest is between agovernment and
anindividual, who assertsthat aright hasbeen violated. Inthat context, it
is not appropriate to tilt the scale in favour of the government. There
should be no special obstacle placed in the way of an individual who
seeks to vindicate a Charter right.
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large part true [ ...] though not infalible [...] the burden of proof does not follow the
burden of pleading in all cases. Many jurisdictions for example require a plaintiff to
.plead non-payment of a obligation sued upon but not to require him to prove it”
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[T]he Constitutional Court has, on anumber of occasions, stated that the
failure by the government to offer any support for a limitation does not
relieve a court of the duty to inquireinto itsjustifiability.
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