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273N L DOPTYY ot T NRINT LAAnhn YT ST ospewad PTTPED NIT0 :OR0
119 'y

- Allied Control Law No. 10 of 20 December 1945 (Official Gazette of the Control
Council for Germany, N. 3, p. 22). '



ownnd SUEWRT PYTT TI] IR ORI 336/61 3"y

$PIOINRY DPRIXDCPA DRk

TTHIRA NAXD 7720 M23pNIW 0D N'MEn pwsn 20 1NWIpl 119N 1373 NInEn
6,1 0"9°DU L1948 IWIT? 971 MR

The Genocide Convention, A Commentary by Nebemia Robinson, Institute <RI
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Nr. 838. Miitir-Strafgesetzbuch fiir das Dentsche Reich. Vom 20. Juni 1872,
Reichs-Gesetgblatt Nr. 18, Seite 174, § 47 (2).

ST IR TIZ N Enaiwn) 2% shmen sewnttnea bt pos by gy
DPYAYR WOYER YR 1TEb L40/61 B4nTa 151261 OYR LT 90 QT
Sy DTNV OUERIA T NTOYR Pt (1) (X) 1 ey sed i oya e yun (X
My 0b anmbn ywo (6; 57 PR (2) (%) 1 9eye b nnra b moyws (21950
DNYS PN B pind 3 Yo crh Iy RIRTRI MR (T 4 pmd ()X
' JITT1 NDIBA A

£ WIPRT oW — DYEII0 Y T )
TN BYRpIE 1D Ab X MR 0 12 SSTHIND POYHT PYIT UMK 3
YN DY — Townn? CLIWHA YITT MY P01 2 9Ty



TownnY swownn YT Tl (RAYR A5 336761 B°y

RN 0O I3 DUa0Mm 01N ROR 10 (U0 &I
1*7°p0D

DYP3a LYY SRR DETHATITA TRy DUR NIBI IRINK APITR yynn
— 7o) 195070 LMY DUXNIR T DUWES PG PV LO01a NI spR Dbyl
D IRIZp YRR NpbRnm 9BR MTTay e wnyh 1ty T o L (e

$ IS (1) () 1 MPY0 o8b y1upn oy ebs Yo (®)

1(2) (%) 1 Y0 *ab . mwnaT "oby YT (2)

$(3) (%) L mpyo nb omrn yon ()

3 Yo b ooy oonaTR2 Mnan (1)

Tyaynd non vRwmAtn TR b mTaea mowena ombyw owyna W2
JTponY 244 pYoa WD

O () 1R12P7 WITWN DWYNn

PAT DNUWAT TR HNTMA SPIBIAT L1945 KR TY 1941 BOWRM ADPDA, (1)
Mt SY Imond fann vAT DR STIA DETI CTAY IRt UTa ovwtas
yixoa b DT 1o natnb DYWK DY I 073 KT 47RA M b
ByT DR TRTAT JIN03 AN ORI Dvwa bw oo 1INeR. T ahTe nhaanm
TR

wpbey DMK OY P2 TR, N DIMIpBI BRWD AN X 2)
mhaona e W?&'? NPT DRTARRY R™AY 7Y oM AN 8rn o oRing avma
; “PTVTR DYR DX TRwnh JIMo2 N 0aemn

a1ebep® Symm P11 LDPIMR OF TR .09, RUT MMpAn DMK ASpn AW (3)
; YTV O DR TReab A1 LTI Ang L avTi

DTN 2992 AMPN NYhan DNIMOW OYINR Yav. 194471 1943 ‘muwa ()
DTOTIBHIL X2 MeTE DY Bw T nposa Sy mh o By mmin
ST OYa DR TEwRY It (Theresienstadt)

o Q) 1¥2P1 DHENan TR 0M11na 0PwDna

87 KW (1) BODR BeI57ST Mmipna 1945 CRR 7Y 1941 vORKn ADpha (5)

poemRA Y oamay anaytn aTAyw  .anmwi Anmeynb oonR ay ’TH":I._

$ YT



AbnnY TpBwR PN TII 1aYR 4R ' . 336/61 B*Y

PR QR0 L0227 D09 (01N X010 B QW) M0

QYT YR DYIAN DY TR LD L1941 ©On Ty 1939 NamyTm. ADpna (6)
APXS TN ALTM AR TR MDY DRUEA 0 N vt L (Nisko) jpov®
: “NDISDT MWHA IR W1 IR R

OrmIKS Domybn QBT AT, KUT CMTIHRD TIONRE mbweR DK wxa2 ()
§ YYD BT DY

DT KW (1) VIV DDA PRI 1945 CR® TR 1938 0B IDpna (8
=537 TIBEAT ST NI MFEER DN vt bw owiss nwb 0Nk oy s
3 “PR DT BT OvnAY BNaYIT BnTRwA anm

D% SEDR MKh. WYL LW DY T 0T 1942 TV 1940 DuwR (9)
1 IPIIE Mapnas

Sipan oMAtD 14,0007 nynt, T1mk oMK DY TR L0093 1941 niwa (10)
;MY M

OPIFI8 DAY BTANNY LOVWIR QY TR 40 1awh oty mann nevena (1)
TR TIRNAA WA MRS SRR LTI SNDTRY TR

A~ Y73 957 T 93 vrab LMK Oy TR 4. 1942 niwa (12)

“WIT VYR DR ATY XL AN DWAYTIA Maya bp () NHIP? TN TUwWEnn

obiyn nenbn AR YOYI DAY And 1Y [ 7—1 DUBYD3 DMIONT AN M v
W by AT PTUDY Wanw mrmen YT rDvIma uan arm 1! s
SUPET M

QY39 ATMbTa 93RS K0 L1040 Wan YRR 1 On (1) A¥IR? DO 0NWDni
sHuID DR BOWY SOmIRDTPAN ORIXT PR YTrhyY MMDNIR. OTRODTR DMK
P13 ANNWR TR DRI 930 NN — DOPTNE DARARD APURNT menbnn
#1945 BDMIN 8 ovm NTY nhun w6 mroa ovbbes e Dvwyn

e By aywna by v powatnta apb vy ywsn 3

MY Tanw Tavbnn BYhPUDT OTEAIC Y47 LA9ThYI anoa LTetie mayen 4
TTOND UTY ~— AYWUTT T3 MINIB PIY 7102 a0y v

by YMORD MO PR FPFPY AR MWRNT IINLAY TN DvDDTns Mgy (1)
APNTAY NUYL (2) 3 MM MTayn by ayyha nk owwd dxawea vswn-ma



YTRRY SWETRT PINT TIT IR AONIR 4 336/61 b7y

DRMM ot 73T UM9m (BI0) ®RN0I0 NN L) 8l

XoW STABN LOTRATTY YU wnwap NX 037 YT ooptya Lynt amn sntunw
miewn Yabaa Tup AMI, YT THIR IR KM KW YD — PTYRT NIt e
NI PR LPRRY AP OM Tl TPDD YYD MISMT MYRDn Y92 e meuien

Jrabw Sa3 wnmay o mpyb ety on mazan g Ty hvey ampon

MET APITY XY MDY PTERA M2TRa unKs wpha abR rouynb wpa
wnEeAn® amyun Swpan hx nTd OO YT MY DIN3 IR SEIYE abwa
SP3T TeRa2 e

MYY LMD MW 5y LITIAKA DUYbA NIRRT powmTTma 77 ArTponI. W5
HBSY DI KPS YT NN DOOMID MR D TH SRR MR DYISUEY ADEEn LSunn
MHDWRT NIKNDHONT KPm b oS we AR U vrupon Yo by .mamhon
AN TN IR YT BI0W MAN DVRYN PTITPED A1a Wmsy asmb
-%9 ARYING RYRORT 125 005y e ®OR L3P 1 ORY MowRI R Shumina
IORYT T RD LPTEA XY NN MR bovsnthea b anyasT nnvchon haw nt
D o— DY LTI MWW DD — UK uNwhI II0Y AMN2 ppad Wwts oYM
Y3 1T QPR AR O b ®RY 03 93w ey By mTmy Dupont IMR D uny
“RIT TROOYI PR e aviebna oo PRI AT paNa® uhIIEa nx
bab manw As1IND PN DPIDT DUpRIW LYATRNT IWRD YT Dy oxyn e
®]O7 M DUTIMOM AT PUNYY ASwna® Uownt YRR NG DOROIRT awisn
PRI TINAN DAwRSTAYE DY PTITPOER 2YATTM DMIRT BT TIBRI NI T 1aYa

AR s xhy nh

IAEYY YopIa U9 YR PP DD PhYAN mMOTRa Yw onvpewnn onuyva v 6
=pan Pt oeb TcIA I BEWRNTA MM hea YIYRn DR tpwh man
T1apYTY TR nuaye omnd

AT NOpRY LETRATRTR NN Sy TR PR RWw ovwn hwe pnn ()
oyryn MTaYs YNPm (ex post facto)  ¥IER? NNy nhgy ApTn man

-1xb T P W owopn Saam L ga0b ; navp AT PRIEY N aw C1sb My wxaw
207 M

by SRy WIANS PN WENAY WYY — CPITTRYTRYL R AT (2)
W ARROW MOPIY Y250 PRI DOmD TR M MK 03 ox) yinthn Swonx
SA2Y FITRN SO IPTEAT LIPMOMETN MAYT PPY DR NID KW 1D ameya
TR ORI AR — IR TRD -— TVIPT TV TURT N 2RYA YR b
JhY

AT OWYR.  RIZ TN WA YU baaw  aatayn Ywgn (3)
.(acts of State)



Fonnd woTEa PYT T2 IR 551 336/61 b*y

DRIM IO A2 DPDOIm L@1u8) RO 770 (QWAR) 2N

W2 XPw o mrayn by veeead vy bxr onnd k2 wWnR @)
0% thzor BRI N Sw Taot0 MYIBKa NNN 2% A2 3TN DRobE ha
‘ JIEen DN

P3N MIITP? RIS DAY TN oYU OMITR LNARA UDWASTINe CoEt  (5)
WIYAN DR LW NN arnan L2hmon i &Y LDUEKLT M9YTam aInwnn
STUPIAIX DIDW

a9 nyva Dy ek oomT R L7

RE2N — 79032 170 AR 33 P73 T — MWK Duysa nwd ey aawh
rpETpoeb 10 ol

pprnd o> Uk PRY LDoon Pt apin nnd vownnnna by
~IMINS-AN TR MNIPY DX 131 T Py mayed

nIoYR W DITIINRYT DIPRA TIY YYD W OTAWn Ayyna moTNz nyTd

YTy DomIDn MR LSRRGSR bownn Y wbha nr Arryn® ornan Jbean vownn

powTRn Pa bmn Yaps SRANT PI O N opapa A SRR b pu opb
1ERaT @Yo o-by mxbPan et naba pab wmipnn

PO DAY NOEIT mipER P Nanyn Nk myExa nbapn At AR (D)

SARTIDE 3% ST pERRTONL, 1R mRbopa ansoab anstw R P IR fann
“wnA PIE .1 BeDI NI, L(24/48 87073 41/49 19007 DI212R T BAED IR
WwaT™M MRS PN wDwnA Mataa 1V, L) L146—145 ,143 YD T 110 Ta L eg
R ST TARY JIEY IR OTMANNN oUnyn M A w0D0a OR P ey
sp-by MIRSTPAN PINT B A% MIWY IR O LAPTR N TRy Dy Yapn:
%103 DT DNOTAA YUY DT AT ... PIOAY WX BT DPODDn mrona
;West Rand Gold Mining Co. v. B¥DWn1 Alverstone 77317 "M27 O) mh) Q¥an2a

The DLBWHA Macmillan 7117 27 R ;(1905), 2 KB, 301, 406-407) (8]
.Cristina; (1938), 1 All E.R. 718 7256 (9]

WPAT NTIAT P MR P2 T DU KD TERD 20T 0T Ana (D)

TYAY DETHA-IT DIWA LTI T OTPW B AT SRIRDUPAN vownn nabn pab
LTRIINT DTORITAT MIRNOBORI TR AP Y NN Mpnn powan NRMIN nK
ORN® [RIT pPWMANY (NTPAY AN AR W OER L(TTpep? 10 pyoa monn
PIMA Thn TR LOMK (059D fmapnt V) MIRTIPAT DOWRT MApYY P NN

PEWRASID A97Y DX AT DMK NTIE DT amam MMha npeha abn o ppnw
S awnnT® ’kbY man



AbwEnb SHDWEA PP T11 IR §OYIR ; 336/61 B*9

10N 01 202 DA (017aR) 80 Ben QU2 RN

YW Lmann pnn nR et 1 e Ln0on amant ab aws G nawd (3)

“Pan poenn DINIT? DROTR MR TR VIS DK 1IN 1RaP RS ynnws Xnw _

945 °D 0 T2 79 IXIR0TIW ) TEIG0NN 191 28045t ;279/51 ¥v21) MIRD
MR Li21a Y0 41 Y .1 T LY ANTI Lauterpacht-Oppenheim ; (2) ,966
9% P TITIN PR Pw YRR 1T %y Maen YY PR mawte Yo Y50
2203 P MR LYIERY IR APy
YMRT POY U3 AR IPIHT MITR2 PIX DR DIW RIDR K3 Mwn B9on e
A2 YRR VI3 % RIYUR PR TN LOTYN BETRI Y39 pnn S

TIpEnT DR w1 mmm owb pwxon Y5on ceb oy mipon it Deyan ux W8
KT AIgnY YR TNt OyIyen motRa bv ey PRIUYY Cnwn DK 93 3% nRi

o

nullwn crimen sine lege, nulla poena zine lege TPYN *5 1"79 »enk w o aw o

by Yha mond. e 0w - 3t qmn gy mee gpwnn Yhw xaw aTnl —

100 TMIRDTPAN bewnh

“There is no rule of general customary international law for-
bidding the enactment. of norms with retrospectlvc force, so
called ex post facto laws.”

(Kelsen, “Peace through Law" (1944), p. 87).
‘“There is clearly no principle of international law . em- '
bodying the maxim agaihst .r'etroactivity of criminal law.”
(Julius Stone, “Legal Controls. of International Conflict”, (1959),
p- 369).
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R the ethical import of the maxim is confronted by the
countervailing ethical principles supperiing the courts and sen-
tences. Killing, maiming, torturing and humiliating innocent
people are acts condemned by the value—jlidgments of all civilise@
men, and punishable by every civilised municipal legal sys-
All this was known to the aceused when they acted,
though they hoped, no doubt, to be protected by the law of a
victorious Nazi State from punishment. If, then, the rules applied
at Nuremberg were not previously rules of positive international
law, they were at least rules of positive ethics aocepted by civilised
men everywhere, to swhich the accused eould properly be held in

the forum of ethies.
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“Restrictions ypon the independence of States canmot..... he

presumed.”
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“Though it is true that in all systems of law the principle
of the territorial character of criminal law is efunda.méntal, it is
equally true that all or nearly all these systems of law extend
their action to offences committed outside the territory of the
State which adopts them and they do so in ways which vary
from State to State. The territoriality of criminal law, therefore,
is not an absolute principle of international law and by no means

coincides with territorial sovereignty.”

S(19—18 7D L(17) 0W)-nwhi w3 andnl S0K opwe: 1w By notanng SEpwnn

N

“Now the first and foremost restriction imposed by'in"r.er-
national law upon a State is that — failing the existence of a
permissive rule to the contrary — it may not exereise its power
in any form in the territory of another State. In this sense juris-
diction is cerfain]y territorial; it cannot be exercised by a State
outside its territory except by virtue of a permissive rule derived
from international custom or from a convention,

it does not, however, follow that iniernational law prohibiis
a State from exercising jurisdiction in its own terri-tary,' in
respect of any ease which relates to acts which have taken place
abroad, and in which it cannot rely on some permissive rule of
international law. Such a view would only be tenable if inter-
national law contained a general prohibition to States to extend
the application of their laws and the jurisdiction of their courts
to persons. property and acls oufside its territory, and if; as an
exception to their general prohibition, it allowed States to do so
in certain specific cases. But this is certainly not the case uwnder
international lw as it stands at present. Far from laying down
a general prohibifion to the effect that Sictes moy nel extend
the application of their laws and the jurisdiction of their courts
to persons, property and acis outside their lerrilory, @t leaves
them in this respect a wide measure of diseretion which is only
limited in certain cases by prohibitive rules; as regards other
cases, every Stale remains free to adopt the principles wwhich it

regurds as best and most switable.”
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- “This diserction left to States by international law explains
the great variety of rules which they have been able to adopt
without objeetions_ or complaints on the part of other States;
it is in order to remedy the difficulties resulting from such
variety that efforts have been made for many years past..... to
prepare conventions the effect of which would be precisely to
limit the discretion at present left to States in this respect by
international law.....” '

t oI,

“In.these circuinstanees, all that can be requlred of a State
is that it should not overstep the limits swhich international law
places woon its jurisdiction; within these limits, its title to exer-
cise jurisdiction rests in its sovereignty.”
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A(1960) 23 175 Muodern Law Review DYV 2IN22 Green  ; 266—265 °¥ 1950
British Yearboolk of Internatiopal Law (1854 DyR~anDy Mac-Gibbon ;513 °y
33 715 ,Californiz Law Review (1945) Byn-anaa W, B. Cowies ; 185—184 ’y
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. AConflict of Laws, p. 77
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“ that there is not at present any general agreement on

such rule of international law seems reasonably clear.”

55 7 Am. Fourral of Int, Leawy DYT RN22 JENR2 Helen Silving 1oy
' : (45 AN .322—321 'Y

“The qguestion..... of the extent to -which territorial juris-
diction may deviate from territorial sovereignty has not been

aniformly znswered in time or in space.”

D(184 'y QW) 5437 179RnY Mac-Gibhon 1327 3571 nziwnb i oINS

“The difficulties of a plaintiff State in its search for a pro-
hibitive rule in such circumstances are not merely the result of
the unfettered independence of the defendant State but are in-
herent in the wunceitled state of the law which such a situation

presupposes.”
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“There is. room for much discussion within what limits a
State may for the purpose of enforcing its revenue or police or
sanitary law claim to exercise jurisdiction on the sea outside
its territorial avater. It has not been established that such a
general agreement exists on this subject as to satisfy the test
laid dewn by Lord Alversione,..... Their Lordships, therefore, -
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could not in any event conclude that any principle of -inter-

national law had been violated.”

(Naim Molvan v. Attorney General Tor. Palestine; (1845), A.C.
351, 369, (120, ’
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“the prolection of any State nor could any State claim that
any principle of inlernational law was broken by her seizure.”
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“They may procee:d either by analogy with specific rules of
international law, or by recourse to general principles of inter-

national law..... (or) by shaping a legsal rule through the pro-
cess of judicial reconciliation of conflicting legal claims entitled
to protection by law..... {or) by a consideration of the larger

needs of the international community.”

LTS TAyTn Aunb

“It happens frequently that when an international tribunal is
confronted with a seemingly novel situation although there is no
rule of ioternational law directly applicable to the case hefore
the Court, internaticnal law regulates expressly some si..mi!-s.f
situation. Tt is to these rules that the Tribunmal has recourse in

dealing with a case primae impressionis.”

1 (369 /Y 93137 1IDDa) Stone AN LJ9TIHY

M. International law resembles an uncodified common

law system..... development is rather from case to case, though
as much on the customary as on the judicial level.”

S Nurermberg Trials in International Y902 R. Woetz:]l Y7327 DK D2 1 112 7I8Y) -
115 '8 JLaw”

KR TORY By OMWR KDY 1R MR ISTTIN Lewhh 0 937 ST yys
Harvard =2 TI9¥»3) Sheldon Glueck WPXTH JWND NTanm MANSDT THAN: Rynl
1(414 ' 59 72 Law Review

Yo Customary international law..... is as obviously
subject to growth as has been the Ilaw of any other developing
legal order, by the crystallization of generally prevailing opinion
and practice into law under the impact of common consent and

the demands of general world security.”
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“Every recognition of custom as evidence of law must have

a beginning some time.”

War Criminals, 19503) 9302 ¥MX 52 031 a7 AW nmwn® Dy DK
M P v oty mpy » {110’y Their Prosecution and Punishrent (1941)
— QA0 1M PR 2O DY TR

“private law ‘writ large’. It means that where a legal prin-
ciple is so g'enebally accepted bg) various nations as to be a
common denominator of practically all civilized systems, it is
justifiably applicable also by an international tribunal.”

pewan Sv o pab bapnn pewst Sw peg pa 1RTa STa Som ommb XY
““The Common YI082) Holmes 2 MYy MM DR 0L VAP 2A03ea mRy-pan
1’y JLaw"

“The life of the law has not been logic: it has been ex-
perience. The fell necessities of the time, the prevalent moral and
political theories, intuitions of public policy, avuwed or up-
conscious, ........ B PP PPS PSS
have had a good deal more to do than the syllogxsm in determin-
Ing the rules by which men should be governed.” :

"W S menbn WEEY 7Y MINN Jeob Xuama) Wright Ty 3T mwn
:(8 ‘¥ (1948) “PYTMIRRY M

“International law..... hé.s grown and developed from the
ivorkings of the moral impulges and needs of mankind by a sort.
of instinctive growth, as well as by edicts or decrees or authori-
tative protouncements.,.., Indeed it is itself a body of cus-
tomary law, Its dictates take shape and definition particularly
when acted upon and recognized by the common consensus of
mankind and are administered and enforced by competent courts.’”
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“In the international field..... as in the domestic, part of
the system of prohiwitions irmplemented by penal sanctions con-
sisis of customary or common law.....

During the early stage (or a particularly disturbed stage) of
any system of law — and international law is still in a relatively
undeveloped state — the courts must rely a great deal upon
non-legislative law, and thereby run the risk of an aocusation
ihat they are indulging in legisiation under the guise of decision,
and are doing so ex-post facto. Whenever an English common-
law court for the first time held that some act not previously
declared by Parliament to be a crinte raas a punishable offence
for which the doer of that act was now prosecuted and held
liable, or whenever even a court, for the first time more speci-
ficaily than theretofore defined the consiituents of a crime ana
applied that derinition tc¢ a new case, the court in one sense
‘made law’. Yet, fundamentally, it thereby did no violence to the
technigue of law — enforcement or the requirements of man —
made justice, unless it acted most unreasonably and ar-
bitrarily .....

It is true that the command which the accused was held to
have violated did not come directly and specifically from the
legislature or sovereign; but since the prohibition represented the
consensus of the people as contained in customary usage, it con-
tained enough of the imperative element to warn its prospective
viglators, to impel judges to recognife it as an existing part
of the law of the land and to hold its violators guilty of a crime.

‘  Bo it is with modern international common law.....
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-(Piracy Jure Gentium) “Zwmyn bown B2 &* Ty, Y 1 08 — ot poend
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PN is treated as an outlaw, as the enemy of all mankind
— hostis humani generis — whom any nation may in the inlerest
of 'all capture and punish. Wheaton defines piracy by law of na-
tions as murder or robbery committed on the high seas by persons
acting in defiance of all law, and acknowledging cbedience to no
flag whatscever.”
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“It constitutes a crime against the security of cominerce on
the high seas.”

SIW AT Briggs DD “The Law of Nations” 4807 Ehigls aé:m)
{390 'y
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“The sanction provided against piracy is not directed against
a Btate and, in pamicular, not against the State of which the
pirate is a citizen. The sanction is directed against a pirate as
against an individual who has violated international law. This
sanction of international law i3 execufed according to the prin-

ciple of individual responsibility.”

b fo e

“The sanction iiself, however, need not be determined by the
international legal order; it may be specified by the national
legal order which international law delegates to this end.”

DIT2 ONANTY TIPpHD DY — AT MIRYTPA yweh manTs — KU abhRn (2)
SR AL MY A0%pN YEIT OPX DY DR 1171 A SIptink Bowntnsa s1my 1784
Respublica v. De Longchamps;) 13 Lnenn pemberTt nnbena bw
SIET uesson RY ORI TAPS Pw2 0w 0Ip 'y vhY YA (1 Dallas, 119
: O'Ran oA PR AIabhois e v orumiwn

“The {first crime in the indietment is an infraction of the
law of naticns. This law, in its full extent, is part of the law of
this State, and is to be collected from the practice of different
nations and autherity of writers. The person of a public minister
is sacred and inviolable. Whoever offers any violence to him, not
only affronts the sovereign he represents, but also hAurts the com-
mon safety and well-being of nations: — he is gwilty of @ crime
agdainst the whole world.. ... You then have been guilty of an
atrocious violation of the law of nations.”

SR YTE, PWOW AN — WUPAPE AP DT R — ORI Anar (3)

»an by DYNaEA DwyRT DIEpd M KT OWTen ohmanangn 1ama
AYRD DOWYR nbna T mAnInm DI DR DTN WA ST DOreunn mmon
TN NSET EYn DM WY TUMIRTTYI DOPWD LAMELNY LAMTIRD DMR R
SR IOROIRY L1907 NIWA IWTIW AKA DUnKD MTD WK SNIINA DY bEwh bu
SYpr DI MRy rTby anoiw vos rentn Yha by rvhzn. pe oot
AR OISR DY won ALRITETIER Mmbehn NTER DU 2YYwhn bMR J.ovha
PEID AR TWRD JJUANT MY Y Onogha QWD ERDTran avann e
W DOV IPIDIT CIDB P KD 1D AT N DMy Memasn (belligerent State)
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“Law of Nations and HY9MST M0 1944 Diwa  Lauterpacht aAnaw ToKEa
21 T3 ,British Yearbook of Int. Law X%  Punishment of War Crimes”
164 'y

“War criminals are punished, fundamentally, for breaches of
international law. They become criminals according to the muni-
cipal law of the belligerent only if their action finds no warrant
in and is contrary to international law. When, therefore, we say
that the belligerent inflicts punishment on war criminals for the
violation of his municipal law, we are making a statement which

) is correct ohly in the sense that the relevant rules of international

' lw are being applied, by adoption or otherwise, as the mumnicipal
law of the belligerent. Intrinsically, punishment is inflicted for
the violation of interpnational law.”

bw AN Y37 1907 v ‘DR ART MIBR YW DNRMT YD LTI XN 65 ‘ya
TN AT PR By OoMxD DPWY SUMRA MIph DX AO0a R LDemba i
i by I nR nnbouana w wname b v a2 o kb o aRma — e
aropnn Awyn Sy wmyn® mrTen Soorvumann momn R aanbam spim Yo
{the customary right of States to punish enemy individuals for ﬂle viclation
of rules of war). o ﬁ

: (@) TUX oWt o

Y. the Hague Conventions..... formulate and are largely
declaratory of the fundamental rules of warfare as directed by
generally recognized principles of hﬁnmnity ..... In their broad
purpose . . ... these international! conventions are expressive, in
the words of the preamble to Hague Convention No. IV, ‘of the
principles of the law of nations, derived from usages established
among civilized peoples, from the laws of humanity, arnd from
the dictates of pwb!i? conscience’.”

powna P DR DMTMIRORY by vpwnantna pos LY A ata
e APTIR ET 13 Ex parte Quirin; (1842), 87 Law Ed. 3, 12, 13 ,(14)
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“From the very beginning of its history this Court has
recognized and applied the law of war as including that part
of the law of nations which prescribes, for the conduct of war,
the status, rights and duties of enemy nations as well as of
enemy individuals. By the Articles of War..... Congress has.....
exercised its amuthority to define and punish offenses against
the law of nations by sanctioning, within constitutional limita-
tions, the jurisdiction of military commmissions {o ¢ry persons
for offenses which, according to the rules and precepts of the law
of nations, and more particularly the law of war, are recognizable

by such ilribunals.”

In re Yamashita; (1945), 90 Law Ed. 499, poOwHI O3 WR NN Ay by
504 {15)

TP OCIIWNT OIRINT N VT M0 awwen br o wnrbpan ooy
“Universality of 1929892 Cowles P~b% Q) Wyt .Omdy trayn® ipnan Y NInRn
$AR37 TwD2 Jurisdiction over War Crimes” (33 California Law Review, 217)

e while the State whose nationals were directly affected
has a primary interest, all civilized States have a very real in-
terest in the punishment of war crimes, '"The unpunished eriminal
is itself a menace to the social order’, And an offence against
the laws of war, as a violatlon of the law of nations, is a
matter of general interest and concern..... war critnes ‘are

LT

offences against the conscience of civilized humanity’.

Joyb aTT ONTTIRD L OTMIRDTPET DOYWRA DR DUMINT M0 OO A 2

7Aym NRIPNRT MRRNDNT — QMYR LR YW DMK manant 1T 35 oy
D930 OB JDIEYNT Ry 2YTMIKD DTRRY OQTTRIRD DLanIon nyowha payd
A pr = mbipa quwnn Y tmare nmanty senrT pen bw mrpb omrn onw
STEITIR MIRDTPAN ORIV PTATMR NYAN DN ANwYIY Aswa Y 008 owa
TR T TOYNR SO ADITUNT TR DYWL TARAPR YWD, YW NTMIMPT A1 1TIIm
ABEYR PIISIY TR DD LRV 11030 LMINXIBT DRTIeR TUhY Appn nwyn mwn
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‘“the expression of internatibnal law existing at the time of
_its creation; and to that extent (the Charter) is itseif a contri-
. bution to ipternatio‘nal lanw” (ILM.T. (1947), Vol .1, p. 218 ,'[18]),

anyrap "B LPIMMI MIPIARA KD NI ‘DR JTTITAN YIRW LN YT Ox AN
1107 /0m [IPS DEN PIND BNBRA DOYWDN CND W Sw

“All of the wat crimes and many, if not all, of the crimes
against humanity as charged in the indictment..... were. e
{not) violative of pre-existing principles of international law. To '
the extent to which this ig true, C.C. Law..... may be deemed
to be a codification rather than original substantive legislation™
(UJ.8. v. Alistoetter, TW.C,, Vol, 3, p, 966 {19).

Pt S opaarpon Byv atana by npea snnaw AR o3 3 e

A RS IR PWA T3 YW1 Dpeap b MR NEN ANZITPIR URYTPAT RaXh

JAm. Jourpal of Int. Law -1 Finch W YR AR MOART DPeeRupn nw
Columbia Law Review =3 Doman 5% yagn 1o :23—22 /% ,(1947) 41 793
oYY, ST 200 DYap DR B3 1P DR QMImINW AT J[413 ¥ L(1960) 66 T3
DM TRt DY 13 WY B de lege lata  SMIRDT]RN LBLMY DTMIBI TMTAIKT T
MR ST M TSI TABOA TINI DNV STy YN by DYIRNT oUyRAsn Dwayn o
by ymRn AXY) MUD APTEA ST neans Amonba TR MRIWNA AT InM
Aawnn (779—778 ‘Y ,Am. Journal of Int. Law Y &7 7122 Schick
ORI TR WS WP DOONT AYEPT TR mMIDnY YwER JURTY CRYT NN maenb
NIANoN “RYENING P, DR DTN L1907 LIV CDn ARA Dank Tinn b o
EW B DT T DMD bR DI I LAThD PRI MRS I
ST SmB PO ORDY Dk vaxd oe W60 'Y L.OW KR ARY)  Quincy  Wright
(316 'Y P¥YIY AWMTAR  “Legal Theory” YIOD2 Friedmann W D™0%n podm

..... it is hardly necessary to invoke.natural law to con-
demn the mass slaughter of helpless human beings, Murder is
generally taken to be a crime in positive international law.”

AT MRESY YT oReYn DY ToIyat yusd onumdRT YR wm Lnne

"ayn b AP AN 1R — YY1 TTRoTEpa oyEhaa y TIgA PRI TWPY —
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w a0 o orbhyn SR OTOMTUNA W DUYXANT 10TNWA TYNY LM wnnd
AmYha2 Rt eran AYTRA MY IR WYY I0RI Dwyn YT amaa i ; Thyn
wnY Y SIVRNT EIRDTPIR ARTT MPAnaY Ny .M oxy by ayeb yeownhy
axen nYTNDY 197T MR WTRY DR MY nond LaNwRIA odya Do
M0 PENAY LN DeEmtDYT MMTYNT MNY NI DY K2 DRAws 2077
THI AR DITNR TUYT WM R WP DMwsd smm wya® wpa  nrnnni.
573 Altstoetter,(19) .DOWNA PRI 2*pPHA VITD AXT) DPNNR b owbe mpon
“The Modern Law of Land Warfare” (1959) 19D2 {2715 ; 982—981 ‘D ,GWU

.(438 '9 ,Greenspan DR2

YW TORY LATya Mane DRRwY nea P9 L 43 nmpran Laehw
AN DRDHA T3 NTaYA DT oOYwRR YW Degn 31sh ATa PR YR a2 P
SR MTaRa e TaTino 5 veh b

DTN WRY ED AN RIRTTPAN DOHWRA M Dy APt 15y ox vy
DYUN SR NP DNPYA AMIRY YT D20 ININENA, Apsw Yo wyh
AP OR DR T TIP3 03313 mRDTPRT CRIXT PWTNT2 YIpwR iKW oY
SOTIPN DR WD 32 YW ADTTIYRD DRI Aapn oxya mxdd v Xvon
“nha AR ATRT e O T RS 0M07537by WM DMy LOWR DR DR TR
T{212 /% AmRn) Schwelb IMRW B3 JanB BRITY THEpYa 1 &5 MR vown

“He would bhe a bold judge of any national, oceupation, or
military court who would decline to be guided by the reasonsd
judgment of a court composed of four eminent members of the
legal profession of the four Great Powers, arrtved at after a trial,
unique in its history, backed by the authority not only of the
four Signatories, buf also of nineteen ‘adherent’ States, always
provided that the facts — and the law to be applied -— are the

same."

MPP YA DUTWPY. ST W TP 272 PE0 BV AR BN LDOTOBR
EERIRDTTY OUoMbR I XD OANINN DUBYT vDwnRn POn UThAm WD, oWnnn
X7 12 111246 EYR DTTMRGA AUKT DIXY NLYATS T 1InMD LAMR 19T
nana  (recognized! 19N WX MIKDTPIN LEWRT MAMPY DR (affirms) DR,
DITMRBG MMIRG DRy neba 49 4pTatana 5w pIathopat A9 prathta
X (genocide) DY DIRW. °3 (affirms) DIWND K1 72 (1) 96 ‘O TN 1MKR
~Rveyn vown b yws
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“This additional endorsement by the United Nations repre-
gents further tangible evidence for assuming that the principies
of the Charter as well as those in the Judgment in the IMT .
were valid principles of international law, and that their applica-
tion wes justified.” '

British Yearbook of "3 175823 Sloan ¥ap M D3 Y41 Qvandnd NwY IwNa
1 (24 'y JInterpational Law (1948)

"“While it must be conceded that the General Assembly cannot
enact new law, it has already adopted resolutions declaring what
it finds to be an existing rule of international law. Perhaps the
most important of such resolutions have been tﬁe affirmation of
the Nuremberg principles and the declaration that genocide is an
international crime..... If fifty-eight nations unanimously agree
on a statement of existing law it would seem that such a declara-
tion would be all but conclusive evidence of such a rule and
agreement by a large majority would have great value in de-
termining what Is existing law.”

MR DRy PP (11246 ByYm (1)96 ‘om mwbnan mapya g9byeww
DY, YWD PW NTUIPY WNPID 2T SIBKA DK IR 7D 9.12.48 BT MIMRON
oY w2 TR 0y DTIADIY QIWRD AR, 0D MK WA JhonY 1omyom by
DEWRNTNM R 03 ... MR AN vowna Wby YWD XWT LaAnYh WA o
28.5.51 OTE PTED IRY-TARN PICTe YY nxyeBn DETTANN BY 10nN0TE Sonnnn
amaThn 1 Yhand — mInRT onwmbn nEveymy KW Y3 ORMnh nnmen
PIXY DY TRD ANRT MK voTma 1 PN Y. — a3 MhIn nvminn
DYT DINTI SYWD — INRT Mo 2R naey nobnnd wme oyt avywson
Lnepony 21 fpe0) “oesan by wwxnaw

ANOLY ¥R MNTS P FIP OR DYTDA 03 KW YuT mnnn Yom xyrobynn
IORIT DURYRD DRN OMRIS WL MPUNT A DOYED. (AN DOMOR Dan bewyb
«~hDIPNR, P00 PDIK VY DT DwEn — HTIRT DMYT BIYn CTTYY TROM KN
ST PR NPUPMR PR KD PO 1ean JDURRITRMTIR MY DRI BYTWI
-wR 8 nulla poena TIPYA DX TNIT APPO ADYR SMIRDTPAT DEHWHA DIRAN
B3 MBI AR DewnA ST PMINONT DR AnwaT 7 Do O '3 .yIonb inbwn
ST IO DY BT MR S aNwRON WYL XIBR DTRY T oynn



Abwanb spewn Py T 1ROUK AYTIN 336/61 B

TIRIM o 1527 Duaiwm L(0174R) &' 1N (WR) R

ST WK LOTOT2TIING CDWGT Y3 LITIONT T AW N0 LTIwn rtymeen W12
-2 ANAWAY M NN MOTh Monon DR TR P35 mInT KW QTI oYwEn OOR
APLUR ARV N OY PR WP MWR MNA TYMETIEN L0mhy eyt oyx
11T 00 LI0DINR R DMYYY LDOPWOIT TIn MITAT ARSI NI hnTipn

NI OR LCDYRR IR Y TTRI LwTan mven omebw JMmavipys R WX
PORENIINRT RTINS WY X A0Tay By twmayns, ohpa DIk powd
SU130 ATIBRT DISHUT D K0T SIDUSANI AMYRWR  .(principle of universality)
RoU DR 7By emnn® pime ORI aUvaRa 0D STIAWR 2wnna ova LmivTn bab
TS IR TRy AR N¥A (custody) TINPIMA NEMI NI rabay b enwn
BETAL %80 0TI ST TTayy vwka Yon by Sampn xun b o3 oeaban mn 1rpyn
gasa momen rbhan apoba® P oYK L (piracy jure gentivm}  “Qvay
Harvard Research (1935}, 7% w2wmn nped P2 nboxwa npive v .nisn oy
Y wap et avay Sy et pRe Do AYioR nyawp Lbwnb o .op. 503 €L
AT ST oAnERC TRINNI TN MIEnn mwn 102 R Kb b o monnw
pOwNa Moore DUWUN Y 11°T-POEM XA Yup2 NLpRWH 1 AYT AV YYIT 02w
{71 ‘D o) Lotus [17]

“It is important to bear in mind the foregoing opinions of
eminent authorities as to the essential nature of piracy by law
of nations, especially for the reason that nations have shown
the strongest repugnance to extending the scope of the offence,
because it carried with it..... the principle of muniversal juris-

diction . .... .

J{017) .70 ‘D) TIVA 12 nhynby

"Piracy by the law of nations, in its jurisdictional aspects,

is -sui generis'.

‘Y ,Bw) Harvard Research=2 AT X2 Y AINNA NYEA 5y — muw a0

JTEY APTMEY. By oA 1Py YW whmn namna? oiek oeson — (559
,72%3  (auxiliary prineiple) WY PIPY 13 DR O IR PN TRy wesaw
ORI NN PPY? pPITe 11 85 onaw DRI 12 TRNTTY T R
NP MW . (pationality vrinciple) 2% 2w mSh RyIDA Sy bobanma v IR
SOIRT MEnT NI DR NRLT AYRNT C0ya oobhan qeeed .ond oovoon e awR
TP W UK DUTIAT MK TIZ MTANT yunt inaun R o mbaaaz nebona
— BRI DOACDIT TN JPTTIDRT MIPYT MIwR AR CRRY pohayn hwayad npor



TR ePwRT YIPT T1) 1AYR 99K 336/61 5"y

TR ANDIT 0327 Dealm (01 RMEI0 e QUWIR) &1

$ORAY TP NG AT MON0 WRnwTY RSN KRN I XKW —I12 77T 3wl T
(forum delicti commissi) TPIWT AYRII PWIIN TINW A2TTR% PUIEIYT DOA00 IR
By MBRA PIPYT PR~ INWRITA TIN? — DRIT T0RT DRXWY P8I0
Syoy jmaw MIMAnTIA WM Ara MWy R SHORR ARy OXTG MYNpyD o3

A% 1P XD OX WP 1 uhnawd peaayn

T, 235 DT WD WR LMRONRNNT MIDSRGT PPT 05 D0 Mty TIauN
s nytay onma L OvRen oebtmaT ovwyen oo B By os Lo Jbnoome
Snven bshoaR onw AR D00 93 nNn L (delicta juris  gentium) DMYT LOWR
pRwRRTAT S PeAtpon® 14 MYt IRIMA ART) P ennw AT ryn T pnia
mwen ANTIR  Whetaon's Elements of International Lasw  Mb0da W0 10
;555 4y Harvard Research =3 MTo0sd 77 M2 Mysan 1o; 184 'y .nobaR
wew JIaEn By mbhs anoon awat owapn PUan Taya 1TIng oYy (563562
: (558 ,555 ‘3 ,OW) 18RI 202 19500

“TENIY YIMRPI BADMWIRD TbY de lege ferenda PFITUVY I N YA YT
fel mTYN 348 'Y 9 70 Cambridge Law Journal®l 1947 DIw2 Q0

“It would be in accordance with an -i:'ighiened principle
of justice — a principle which has not yet become part of the
law of nutions — if, in the absence of effective extradition, the
courts of a State were to assume jurisdiction over comwmion
crimes, by whomsoever and wherever commitied, of a heinous
character..... "

LTI DU DRI A0 LARTE DYTIBKT My Sw ot A%p T a2
TN TIYNRA TAI QUWWE.T 5w mbepan ooy peda My T Rw 1ran o
Swo.ovtpn RYY LD DI DY ovR pitnd pRY LT powma WITw L(anan
Rane ST Py DR amab Snab axbn apTa v neitupm Mgt ommNen
AMIST CEIRTOPRN VIWRA e AR NTIIONM 52000 MWK OvPna hERINKR
STTAE AR Py — v s W TTaST A Mmisnd MR wmnwa® v bo bw
W DONR TR AR XV OPUTAYE @2 yurtan oipnh Avnn AP am3sm oo
AR R LDMIONA DOywET Sy LNRW 9Ny abn — onwbs npmab v IoR
91,2 TYT OO0 NR DOWNYT YW OwioTa oond nnean yund SUmIRhaw o
BRI INKY MIATON MIT PR amwsT o1 DO0R X L0950 P wenn Snona
(552 /%) TN pnn Iarn vreby O3 oyminw 937 YeN2NR BN

“, ....The competence to prosecute and punish for piracy
was commonly explained by saying that the pirate...., was the

2061 1962734200 /3430N0 S0 T S PIOP0D.
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enemy of all allke..... The competence is better justified at
the present time upen the ground that the punishable acts are
committed upon the seas where all have an interest [n the
safety of commerce and where no State has territorial juris-
diction. Netwithstanding the more effective policing of the seas
in modern times, the common interest and mutual convenience
which gave rise to the principle have conserved iis vitality as
a means of preventing the recurrence of maritime depredations

of a piratical character.”

YIS OURA ORR WAyT T2 RDNRTIRA Doaot nhwan x5 03T Sw D

SEIRGTTY Yws WA NX OT AwyRb Mupn LDy AN ARTIRTY RYT T MW

SPIT ATNPT YW CICUNT CIVRS CTUIRT OR 'Y (sul genmeris) “uMZ TMMLA
CATIBRA DI0R0T DRI DN TUSIY ORI IR

“As a result of this oititude oi monkind fowards fhese i9co
great public crimes..... piracy and the slave {irade wherever
practiced are subject to punishment by any political authority
apprehending the persons engaged therein irrespective of their

nationality or allegiance” (Eoberi Lansing, op. cit., p. 25).

05T NON N TRy AMIR ORY AReIvEY PTY oAV AITTAT D LA XIvh
TTIDORIT PABT AUNNEA T PUUAYT nvmwmt Swttyan anpn SWomwmmI 1TRs
Domyn uawn Sw

o with regard fo the wpirate, the Sfate punishing him
acts as an organ of the intermational legal community. For it is
international law which the State applies against the pirate"”
(Kelsen, op. cit.,, p. 345).

R the prosecution must perforce be conducted in the
Courts of the State which has seized the pirate; but the violation
of the law invoked is one which concerns the entire Community
of Nations, and the prosecuting State is acting, in effect, as agent
of all civilized States In vindicating the law commeon to them
all” (Glueck, op, cit., p. 100).

=92UMINT HISROT PPV YIwR anwu vhyw anyn ovoan b b Laonn
JIPIY KW DwUhY TWR2 O3 32 UVRWH DR DTN OIS D ywon vany mbe
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“Actual practice shows that the jurisdiction assumed by
military courts, trying offenses against the law of war, has been
personal, or universal, not territorial. The jurisdiction, exercised
over war crimes, has been of the same nature as that exer-
cised in the case of the pirate. and this broad jurisdiction has

been assumed for the same fundamental reaseon.”

{218 1¥) Miponb yan 1e0d

Y. under international law, every independent State has
jurisdiction to punish war criminals in its custody regardless of
the naticnality of the victim, the time it entered the war, or the
place where the offence was committed”.

British=2 07011 “Legal Basis of Jurisdiction over War Crimes” 17aRn3

S35H MBRYE MED 3 Baxter ¥Ip (391—390 'Y ,Yearbook of Int, Law (1951)

oMY Fens YWD ANIRTAI DUBYIRN OURART PN 22 AnTd mawn oo
$OIT ORI TOOTRCRYES BW ANTIIR DR 03 MY M1 vh RY

“In the Zyklon B ecase ,[20}..... those Xkiiled by poison gas
supplied by the accused included Belgian, Dutch, French, Czech
and Polish nationals, and it was not alleged that any British

subjects were among the victims”.

ALRIW.C, Vol 1, pp. 93, 102 ,(20)72 r1a A pnn W Re1Tn e}
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LRTW.C.)  Pumamini oyl vi 8% nuatps DheTs pweeua 551 yoni 3ieea
A{Vol. 1, p. 108 (20

sathyab DTTAKT DTIPRI DYWIA NNATp ST nmIRtn onISTnwT 'Y NN

MR B SHDNRONNRT STEND NEpR2 YUY T3 A2 v L huewn AAn Swontan
wiRTDE PAMRT DRTPY DR TR 85RO O7 DY LRDM ITRD R AvyenY
WaAW 7SR R0 Oy DM DT ONIR IR0 9y Baxter  YIP 4MMKY LITIT ITWS
— 55,10 ‘D TR DIZW PWT Y WDWYW AN QTIPTIMRA PTITNI 02

"Ipternational law also surmounts the jurisdictional barrier,
as municipal law cannot, by recognizing the universality of juris-
diction enjoyed by war crimes tribunals.”

TN TS FUIN0 5T T ATHIUI A0TE 839U AT DYTY KUK 7aha Kb
Greenspan (op. cit. p. 503) 2W NBpwAN 03 12 .(392 Y 0w} nmnva yws 5y

“Since each sovereign power stands in the position of a
guardian of international law, and s equally interestad in up-
holding i, any State has the legal right to try war crimes,
even though the crimes have been committed against the nationals
aof gnother power and in a conflict to which that State is not a
party.”

Note 357: "This has been called the doctrine of the Universality
of Jurisdiction over war crimes.”
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“Territoriality of jurisdiction is a2 rule of convenience in the
spheres of the law of evidence. It is not a reguirement of justice
or even a necessary postulate of the sovereignty of the State”

$(BW) TIMRI Baxter 211 TNINT 3M0R Sw R 11md

“If a neutral State should, by reason of the availability of the
accused, witnesses, and evidence, be the most convenient locus
in which to try a mwar crime, there is no reason why that State
should not perform that function.” .
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“The allegedly general principle of law entitling & man to be
tried where his offences are charged to have heen committed is
rendered nugatory..... by the fact that his offences were com-
mitted in a great number of places. Application of the territoriality
prineiple in this instance would thus lead to ap arbitrary choice”
(Helen Silving, op. cit. p. 335}
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“Alindful of the universal condemnaticn of the persecution
of the Jews under the Nazis and the concern of the people in ¢l
cowniries ihat Eichniann should be =rought to appropriate justice
for the crimes of which he Is accusad,

Noting at the same itime that this resolution should 1n -G
way be interpreted as condoning the cdious crimes of which

he is accused”
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“The Nottebohm Judgment’ 175823 Kunz -v'unw B3 OBAR 3L ey
1 (AJIL., Vol 54, p."545)

- “Any a priorl or unlimited potitical concept of sovereiagnty
must., with tnesca.pa.ble logie, lead to the non-e:dstence of inter-
nationai law as law, Sovereignty is, thermfore, esgentially a rol. -
. tive notion -
9K Marshall " IR UUOSIWAIRE 09K Dea aowptTa 9y o3 5noan 1
anh ,(Schoomer Exchange v, McFaddon; (1812), 3 Law HEd. 287 ,[16) ,b50m2
. YR YEIT TMINN NRY AR 05 1251 o by faea? Pepn LT DR A2
~ PNAMA AL By ame XEon W wMona AW AWK AN Byun pwmTnl
e NR .nT -nav‘; STRE AP0 RN XON LTI0A 7T KD by eIt mbReMeeen
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“ its extent must be regulst.ed by the-nature of the
ca.se, and the views under which the pa.rtles reguiring and con-
cedmg it must be suppesed to act” (p. 296).

- B

Glueck ™XHLAYRR DMIITT DK 102
(Ha.rvard Law Review, Vol. 59, p. 425}

i
“A.s Marshail implied, even in an age when the doctrine of
sovéreignty had a strong hold, the non-libiality of agents of =
' State for ‘acts of State’ must ratmna.lly be based .om an asspmi~
tion. that no member of the F‘am;ly of Natmns sarill order its
. agent.s to commit flagrant vmlatmns of mterﬁationa.l and crl:mmﬂ.l
Iaw”
1 Webster VPR RPTAT TOm Yo (1841 nIwm) NyTA nnn’:! wx
P93 TENON Belsen TURY TNSKA APISPYIT by X7 O nodannd 3 T2
ey by (A.J.I.L Vol 41, p, 71) Qumcy Wright ¥¥a%H ™7 (83 rn A221 oW

: 311.-: nya =as nvb‘:: oo oot x& X0 03 .77
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“This’ posﬂ.ion TR disputed by many st the time on the
'-ground that the government's a:uthorlty could pot confei‘ m-
T unity ‘wpon its agents for mcts ibeyond its pcrwers under intor.

[

aw
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" Tnational law.”
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. ....in modern fimes a State is — ex hypothesi — in-
capable of ordering or ratifying acts which are not only ¢riminal
according to generally accepted principles of domestic penail law
hut alsp contrary to that international law to which all States
are perforce subject. Ifs agents, in performing such acts, are
therefore acting cutside their legitirnate scope; and must, in
consequence, be held perscnally liable for their wrongful con-
duct” (Glueck, op. cit., pp. 427-428).
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DIDDINT TWR 2T (MIPYISID. TRATR TTD) CTenTEan P Sy tay yiva
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Yo it is universally agreed that in any case persons whe
have ordered the commission of war crimes are liable to punish-
ment for the violations of rules of warfare. It is clear that in
this vital respect the apparently established doctrine breaks down
altogether. The law declines, in this matter, to accept the artificial
distinction between the Sfate and these acting on its behalf, The
fact that the offender acts on behaif of the State is irrelevant.
He is bound personally by rules of international law whether
he is acting In his personal capacity, in order to satisfy private
greed or lust, or as an organ of the State” (62 Law Quarterly
Review (1847), pp. 442-443),
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“The  lawfulness or unlawfulness of an act of war is de-
termined by the rules of international law. The killing of enemies
in war is in accordance with the will of the Stafe which wages
the war and whose laws are decisive for the question of legality
or illegality only to the extent that it is dowe under the com-
ditions and within the limits which international iaw establishes.”
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R0 WYY IM2a PR DKM LYY DT N Ym0 L (BEx parte Quirin L(14) by mx
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“The principle of international law, which under certain cir-
cumstances, protects the representatives of a State, cannot be
applied to acts swhich are condemned as criminal by inter-
national law, The authors of these acts cannot sheiter them-
selves behind their official pesition in order to be freed from
punishment in appropriate proceedings. Article 7 of the Charter
expressly declares 'The official position of Defendants, whether
as heads of State, or responsible officials of Government depart-
ments, shall not be considered as freeing them from respon-
sibility, or mitigating punishment’. On the other hand, the very
essence of the Charter is that individuals have internatiohal
duties which transcend the national obligations of obedience
imposed by the individual State. He who violates the laws of war
cannot obtain immunity while acting in pursuance of the authority
of the State if the State in authorizing action moves outside its
competence under infernational law"” (Trial of Major War Crimi-
nals (Nuremberg, 1947, Vol. 1, p. 223, {(1an,
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"Preference should be given te the rule of positive law, sup-
ported as it is by due enactment and State power, even when
the rule is unjust and contrary to the general welfare, unless
the violation of justice reaches so intolerable a degree that the
rule becomes in effect ‘lawless law' and therefore yield to

justice.”
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“..,..Hitler's decrees were a protection neither to the
Fuehrer himself nor to his subordinates, if in violation of the
law of the community of nations.” (U.S. v. Altstoetter, LR T.W.C,,
Vol. 3, p. 1011 ,[19)}.
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1 {Hist. of Crim. Law in England, Vol. 1, p. 206)

“The inconvenience of being subject to two Jjurisdictions,
the sympathies of which are not unlikely to be opposed to each
other, is an inevitable conseguence of the doubie necessity of pre-
serving ¢n the one hand the supremacy of the law and on the
other the discipline of the army.”
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“It is not easy for any man, still less for the poorly edu-
cated soldier, to decide whether an order addressed to him is
reasonably hnecessary for quelling a disturbance..... To make
matters worse for him, he is subject o two different juris-
dictions” ({Glanville Williams, “The Criminal Law”, etc., 2nd Ed.,
p. 297
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e if such an order is wniversally known to;everybody, in-}
cluding also the accused, to be without any dJdoubt whatever_-}
against the law..... In the present case it was perfectly clear {

- to the accused  that klllmg defepceless people in the Dieboatsw

could be- nottung else but a breach of law.” i ‘
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“Had their contention that they acted upon the orders of

Hitler been accepted as a valid defence, the rule respondeat

superior would have served merely as a reductio ad absurdum

for the purpbse of frustrating the law. Upon such a theory it

would have heen impossible to punish anyone for the crimes of

this war. All the perpetrators charged with offences might have

made the same defebce, and the arch-criminal, Hitler, by com-

mitting suicide, made it impossible to inflict punishment upon

thig earth” (Finch, A.JIL. Vel $1, p. 21}
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“Society as modernly organised cannot tolerate so broad

an arch of official irresponsibility.”
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“The provisions of this article are in conformity with the law
of all nations. That a soldier was ordered to kili or torture in
violation of the international law of war has never been recog-
nized as a defence to such acts of brutality, though, as the
Charter here provides, the order may be urged in mitigation of
the puhishment. The true test, which iz found in varying degrees
in the criminal law of most nations, is not the existence of the
order, but whether moral choice was in fact possible.”

{Trial of Major War Criminals (Nuremberg 1947), Vol, 1, p. 224 ,(13]).
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